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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 133 


RIN 1515-AC10 
(T.D. 97-91) 


ANTICOUNTERFEITING CONSUMER PROTECTION ACT: 
DISPOSITION OF MERCHANDISE BEARING COUNTERFEIT 
AMERICAN TRADEMARKS; CIVIL PENALTIES 


AGENCY: Customs Service, Treasury. 
ACTION: Interim regulations. 


SUMMARY: This document amends the Customs Regulations on an in- 
terim basis to implement two statutory changes contained in the Anti- 
counterfeiting Consumer Protection Act of 1996 (ACPA) enacted by 
Congress to protect consumers and American businesses from counter- 
feit copyrighted and trademarked products. In general, the amend- 
ments made by the ACPA are designed to help Customs fight 
counterfeiting more effectively by enhancing its information base to in- 
terdict illicit shipments of trademarked merchandise, by strengthening 
the civil remedies available to intellectual property owners harmed by 
counterfeiting, and by providing the government with additional tools 
to address intellectual property violations. The provisions of the ACPA 
addressed in this document concern (1) the government disposition of 
merchandise bearing counterfeit American trademarks, and (2) the im- 
position of civil penalties on any person who directs, assists financially 
or otherwise, or aids and abets the importation of counterfeit goods. 


DATES: Interim rule effective November 17, 1997; comments must be 
submitted by January 16, 1998. 


ADDRESSES: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 1300 Pennsylvania Avenue, NW., Washington, 
D.C. 20229. Comments submitted may be inspected at the Regulations 
Branch, Office of Regulations and Rulings, U.S. Customs Service, 1300 
Pennsylvania Avenue, NW, 3rd Floor, Washington, D.C. 
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FOR FURTHER INFORMATION CONTACT: 

For Entry Questions—Jerry Laderberg, Entry and Carrier Rulings 
Branch, (202) 927-2320, Office of Regulations and Rulings; 

For Penalties and other legal Questions—Charles Ressin, Penalties 
Branch, (202) 927-2344, or John Atwood, Intellectual Property Rights 
Branch, (202) 927-2330, Office of Regulations and Rulings. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Finding that counterfeit products cost American businesses an esti- 
mated $200 billion each year worldwide, Congress enacted the Anti- 
counterfeiting Consumer Protection Act of 1996 (ACPA) to make sure 
that Federal law adequately addresses the scope and sophistication of 
modern counterfeiting. See, S.Rpt.No. 177, 104th Cong., 1st Sess. 
(1995), reprinted in [1996] 6 U.S.C.C.&A.N. 1074. On July 2, 1996, the 
President signed the ACPA into law (Pub.L. 104-153, 110 Stat. 1386). 
The ACPA was designed to provide important weapons against coun- 
terfeiters in four principal areas. First, it increases criminal penalties 
for counterfeiting and allows law enforcement to fight counterfeiters at 
the organizational level by making trafficking in counterfeit goods or 
services an offense under the Racketeer Influenced and Corrupt Orga- 
nizations (RICO) Act, by providing increased imprisonment terms, 
criminal fines, and asset forfeiture against those involved in criminal 
counterfeiting enterprises. Second, the legislation enhances law en- 
forcement’s ability to fight counterfeiting more effectively by increas- 
ing the involvement of all levels of law enforcement and expanding 
their power to seize counterfeit goods and the tools of the counterfeit 
trade. Third, the legislation helps stem the flow of counterfeit goods by 
making it easier to find imported counterfeit goods and making it more 
difficult for seized goods to reenter the stream of commerce. Lastly, the 
ACPA, in part, strengthens the hand of businesses harmed by counter- 
feiters by updating existing statutes and providing additional civil pen- 
alties and remedies against counterfeiters. 

Section 14 of the ACPA directs the Secretary of the Treasury to pre- 
scribe such regulations or amendments to existing regulations as may 
be necessary to implement and enforce particular provisions of the AC- 
PA. Accordingly, Customs will amend its regulations as a result of the 
enactment of sections 8, 9, 10, 11, and 12 of the ACPA, and these changes 
will be implemented in several Federal Register documents. This docu- 
ment concerns sections 9 and 10 of the ACPA. 

Section 9 of the ACPA pertains to government disposition of mer- 
chandise bearing American trademark information and amends sec- 
tion 526(e) of the Tariff Act of 1930, as amended, (19 U.S.C. 1526(e)) to 
ensure that counterfeits of American products are routinely destroyed, 
unless there is no public safety risk and the trademark owner agrees to 
some other disposition of the merchandise. Thus, section 9 of the ACPA 
makes the destruction of forfeited counterfeit merchandise the general 
rule, which is necessary to ensure that counterfeited merchandise is not 





U.S. CUSTOMS SERVICE 


returned to the violator who could simply redistribute the counterfeit 
goods. The provisions of section 526(e) are provided for, in part, at 
§ 133.52(c) of the Customs Regulations (19 CFR 133.52(c)), which is 
amended by revising the introductory text of paragraph (c) and the 
texts of paragraphs (c)(1) through (c)(3), and removing the provisions 
of paragraph (c)(4). 

Section 10 of the ACPA pertains to civil penalties and further amends 
section 526 of the Tariff Act of 1930 (19 U.S.C. 1526) by adding a new 
subsection (f). New subsection (f) provides for civil fines on persons in- 
volved in the importation of merchandise bearing a counterfeit Ameri- 
can trademark and are in addition to any other civil or criminal penalty 
or other remedy authorized by law. The fine may be imposed on any per- 
son who directs, assists financially or otherwise, or aids and abets the 
importation of merchandise for sale or public distribution that is seized 
pursuant to 19 U.S.C. 1526(e). For the first seizure, the fine imposed can 
be an amount up to the value of the merchandise as if it were genuine, 
based on the manufacturer’s suggested retail price (MSRP). For subse- 
quent seizures, the fine imposed can be an amount up to twice the value 
of the merchandise as if it were genuine, based on the MSRP This provi- 
sion has two primary purposes. First, it will provide a deterrent to coun- 
terfeiting in cases in which resources are not available to bring a 
criminal case. Second, it makes penalties related to imported counter- 
feit products at least as stringent as those penalties applied to counter- 
feits made in this country. For the purposes of mitigation of these civil 
fines, Customs has decided to apply the guidelines for remission con- 
tained in the Appendix of Customs Directive 4400-07 (January 26, 
1988). As there are currently no Customs Regulations that provide for 
civil fines for those involved in the importation of counterfeit trade- 
mark goods, a new § 133.25 is created to implement the provisions of 
section 526(f). 


COMMENTS 


Before adopting these interim regulatory amendments as a final rule, 
consideration will be given to any written comments timely submitted 
to Customs. Comments submitted will be available for public inspec- 
tion in accordance with the Freedom of Information Act (5 U.S.C. 552), 
§ 1.4 of the Treasury Department Regulations (31 CFR 1.4), and 
§ 103.11(b) of the Customs Regulations (19 CFR 103.11(b)), on regular 
business days between the hours of 9 a.m. and 4:30 p.m. at the Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service, 
1300 Pennsylvania Avenue, NW., 3rd floor, Washington, D.C. 


INAPPLICABILITY OF NOTICE AND PUBLIC COMMENT, DELAYED EFFECTIVE 
DATE REQUIREMENT, THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE 
ORDER 12866 


Pursuant to 5 U.S.C. 553(b)(B), it has been determined that it would 
be contrary to the public interest to issue this rule with notice and pub- 
lic procedures because the rule implements statutory provisions en- 
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acted to protect trademark owners and the public from imported 
merchandise bearing a counterfeit American trademark. For this rea- 
son, and pursuant to 5 U.S.C. 553(d)(3), good cause exists to make this 
rule effective immediately without a 30-day delayed effective date. Be- 
cause no notice of proposed rulemaking is required for interim regula- 
tions, the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et 
seq.) do not apply. This document does not meet the criteria for a “signif- 
icant regulatory action” as specified in Executive Order 12866. 


LIST OF SUBJECTS IN 19 CFR Part 133 

Copyrights, Counterfeit goods, Customs duties and inspection, Im- 
ports, Penalties, Prohibited merchandise, Reporting and recordkeep- 
ing requirements, Restricted merchandise, Seizures and forfeitures, 
Trademarks, Trade names, Unfair competition. 

AMENDMENTS TO THE REGULATIONS 

For the reasons stated above, part 133 of the Customs Regulations (19 

CFR part 133), is amended on an interim basis as set forth below: 
PART 133—TRADEMARKS, TRADE NAMES, AND COPYRIGHTS 

1. The general authority citation for part 133 continues to read as fol- 

lows: 


Authority: 17 U.S.C. 101, 601, 602, 603; 19 U.S.C. 66, 1624; 31 U.S.C. 
9701. 


2. Anew § 133.25 is created to read as follows: 


§ 133.25 Civil fines for those involved in the importation of 
counterfeit trademark goods. 

In addition to any other penalty or remedy authorized by law, Cus- 
toms may impose a civil fine on any person who directs, assists finan- 
cially or otherwise, or aids and abets the importation of merchandise 
bearing a counterfeit American trademark as follows: 

(a) First violation. For the first seizure of such merchandise, the fine 
imposed shall not be more than the domestic value of the merchandise, 
(see, § 162.43(a) of this chapter), as if it had been genuine, based on the 
manufacturer’s suggested retail price of the merchandise at the time of 
seizure. 

(b) Second and subsequent violations. For the second and any subse- 
quent seizure of such merchandise, the fine imposed shall not be more 
than twice the value of the merchandise as if it had been genuine, as de- 
termined by the manufacturer’s suggested retail price of the merchan- 
dise at the time of seizure. 

3. Section 133.52 is amended by revising paragraph (c) as follows: 

§ 133.52 Disposition of forfeited merchandise. 


* * 


(c) Articles bearing a counterfeit trademark. Merchandise forfeited 
for violation of the trademark laws shall be destroyed, unless it is deter- 
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mined that the merchandise is not unsafe or a hazard to health and the 
Commissioner of Customs or his designee has the written consent of the 
U.S. trademark owner, in which case the Commissioner of Customs or 
his designee may dispose of the merchandise, after obliteration of the 
trademark, where feasible, by: 

(1) Delivery to any Federal, State, or local government agency that, in 
the opinion of the Commissioner or his designee, has established a need 
for the merchandise; or 

(2) Gift to any charitable institution that, in the opinion of the Com- 
missioner or his designee, has established a need for the merchandise; 
or 

(3) Sale at public auction, if more than 90 days has passed since the 
forfeiture and Customs has determined that no need for the merchan- 
dise has been established under paragraph (c)(1) or (c)(2) of this section. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: July 3, 1997. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, November 17, 1997 (62 FR 61231)] 


(T.D. 97-92) 
SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved July 29, 
1997 to October 1, 1997, inclusive, pursuant to Subpart C, Part 191, 
Customs Regulations; and an approval under Treasury Decision 84—49. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Port Director to whom the contract was for- 
warded or approved by, and the date on which it was approved. 


Dated: October 31, 1997. 


WILLIAM G. ROSOFF, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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(A) Company: AcuPowder International, LLC 

Articles: Copper powder; copper infiltrant powders; bronze premixes; 
bronze prealloys; brass prealloys 

Merchandise: Copper ingots; copper briquettes; copper powder 

Factory: Union, NJ 

Proposal signed: September 26, 1996 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, August 7, 1997 


(B) Company: Bethlehem Steel Corp. 

Articles: Steel coil, sheet and plate; hot bands; tin mill products; 
galvanized and galvanealed steel 

Merchandise: Steel slab 

Factories: Burns Harbor, IN; Sparrows Point, MD 

Proposal signed: April 16, 1997 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, July 29, 1997 


(C) Company: Central International Corp. 
Articles: Ground technical daconil 2787 
Merchandise: Technical daconil 2787 
Factory: Liberty, TX 

Proposal signed: July 9, 1997 

Basis of claim: Used in 


Contract forwarded to PD of Customs: New York, August 28, 1997 


(D) Company: Chevron Chemical Co. 

Articles: OLOA 340D, 340R, 340RB and other 340 family blends, and 
OLOA 9300, 9333, 9302, 9330 and other 9300 family blends 
(Oronite lubricating oil additives) 

Merchandise: Isostearic acid 

Factory: Belle Chasse, LA 

Proposal signed: July 9, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, August 7, 1997 

Revokes: T.D. 97-12-H 


(E) Company: Chevron Chemical Co. 

Articles: Lube oil additives 

Merchandise: Oronite lubricating oil additives (OQLOA 225; OLOA 260; 
OLOA 270; OLOA 411) 

Factory: Belle Chasse, LA 

Proposal signed: July 2, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, August 27, 1997 
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(F) Company: E. I. DuPont de Nemours & Co. 

Articles: Lycra® spandex yarn 

Merchandise: Terathane® polyether glycol 

Factories: Niagara Falls, NY; Houston, TX; Waynesboro, VA 

Proposal signed: March 21, 1997 

Basis of claim: Used in 

Contract forwarded to PDs of Customs: New York & Boston, 
September 23, 1997 

(G) Company: Fiberite, Inc. (successor to ICI Composites, Inc.’s 
T.D. 95-85-Q under 19 USC 1313(s)) 

Articles: Continuous and discontinuous preimpregnated composite 
materials, molding compounds, and woven carbon or graphite 
fibers 

Merchandise: Synthetic carbon and graphite fibers 

Factories: Winona, MN; Orange, CA; Greenville, TX; Tempe, AZ 
Delano, PA 

Proposal signed: August 1, 1996 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, August 7, 1997 


’ 


(H) Company: W. L. Gore & Associates, Inc. 

Articles: GORE-SEAM® tape 

Merchandise: GORE-TEX® fabric 

Factory: Elkton, MD 

Proposal signed: May 9, 1997 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Boston, September 23, 1997 


(1) Company: Hoechst Celanese Chemical Group. Ltd. (Partnership) 
Articles: Inhibited ethyl acrylate 

Merchandise: Ethylene; acrylic acid 

Factory: Pasadena, TX 

Proposal signed: June 4, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, August 21, 1997 


(J) Company: The Moore Co. 

Articles: Warp-knitted elastic fabric 

Merchandise: Polyamid nylon yarn; spandex yarn 

Factory: Westerly, RI 

Proposal signed: April 11, 1997 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, September 12, 1997 
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(K) Company: Novartis Crop Protection, Inc. (successor to Ceiba-Geigy 
Corp.’s T.D. 96-86-G under 19 USC 1313(s)) 

Articles: Maxim ® 

Merchandise: Fludioxonil 

Factory: Cordele, GA 

Proposal signed: May 15, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, September 4, 1997 


(L) Company: Novartis Crop Protection, Inc. (successor to Ciba-Geigy 
Corp.’s T.D. 97-53-C under 19 USC 1313(s)) 

Articles: Terbuthylazine 

Merchandise: Tertiary butylamine 

Factory: St. Gabriel, LA 

Proposal signed: May 15, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, September 12, 1997 


(M) Company: Novartis Crop Protection, Inc. (successor to Ciba-Geigy 
Corp.’s T.D.s 96—-71-G and 96-86-F under 19 USC 1313(s)) 

Articles: Dual®; Primagram®; Bicep® 

Merchandise: Metolachlor 

Factories: Greenville, MS; Blytheville, AR; Webster City & Hampton, 


IA; St. Gabriel, LA 
Proposal signed: May 16, 1997 
Basis of claim: Appearing in 
Contract forwarded to PD of Customs: New York, September 23, 1997 


(N) Company: Novartis Crop Protection, Inc. (successor to Sandoz 
Agro, Inc.’s T.D. 97-53-U under 19 USC 1313(s)) 

Articles: Technical Norflourazone; Zorial; Solicam 

Merchandise: Trifluoromethylaniline; muccochloric acid 

Factories: Mt. Holly, NC; Spartanburg, SC 

Proposal signed: May 15, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, September 24, 1997 


(O) Company: Optical Cable Corp. 

Articles: Fiber optic cable 

Merchandise: Aramid yarn 

Factory: Roanoke, VA 

Proposal signed: March 7, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: San Francisco, August 7, 1997 
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(P) Company: Pharmavite Corp. 

Articles: Natural vitamin E gelatin capsules 

Merchandise: D-alpha tocopherol 

Factory: San Fernando, CA 

Proposal signed: March 13, 1997 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Long Beach, September 5, 1997 


(Q) Company: Phillips Petroleum Co. 

Articles: Ryton® resins (polyphenylene sulfide (PPS) resins) 

Merchandise: Para-dichlorobenzene (p-DCB) 

Factory: Borger, TX 

Proposal signed: May 12, 1997 

Basis of claim: Used in 

Contract forwarded to PDs of Customs: Chicago & Houston, August 27, 
1997 


(R) Company: Phillips Petroleum Co. 
Articles: Low density linear polyethylene (LDLPE); high density 


polyethylene (HDPE); linear low density polyethylene (LLDPE) 
Merchandise: Ethylene 


Factory: Pasadena, TX 

Proposal signed: April 17, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, August 28, 1997 


(S) Company: Pyrotek, Inc. 

Articles: Refractory board products; fiberglass filters 

Merchandise: Non-asbestos calcium silicate board; non-asbestos 
cement board; magnesia silicate board; woven glass fabric 

Factories: Spokane, WA; Trenton, TN; Carlisle, PA; Santa Fe Springs, 
CA 

Proposal signed: February 14, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs; San Francisco, September 17, 
1997 


(T) Company: Reheis Inc. 

Articles: Active ingredients for antiperspirants and antacids 

Merchandise: Zirconium oxychloride crystals; magnesium sulfate 
anhydrous 

Factories: Berkeley Heights, NJ; Midlothian, TX 

Proposal signed: July 2, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, August 25, 1997 
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(U) Company: Rhone-Poulenc Inc. 

Articles: Samarium metal; samarium cobalt alloys 
Merchandise: Samarium oxide 

Factory: Phoenix, AZ 

Proposal signed: May 1, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, July 29, 1997 


(V) Company: Rh6éne-Poulenc Inc. 

Articles: Dysprosium metal; dysprosium metal alloys 
Merchandise: Dysprosium fluoride 

Factory: Phoenix, AZ 

Proposal signed: July 1, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, August 6, 1997 


(W) Company: Rhoéne-Poulenc Inc. 

Articles: FINISH® pesticide and other pesticide formulations 
Merchandise: Cyclanilide technical 

Factories: St. Louis, MO; Ambler, PA 

Proposal signed: April 16, 1997 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, August 27, 1997 


(X) Company: Rubicon Inc. (Joint Venture) 

Articles: Methylene dipheny] diisocyanate (MDI) 

Merchandise: Aniline 

Factory: Geismar, LA 

Proposal signed: May 14, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, September 17, 1997 


(Y) Company: United States Surgical Corp. 

Articles: Sterilized surgical sutures 

Merchandise: Needles and suture sub-assemblies 

Factories: North Haven, CT; Ponce, PR 

Proposal signed: January 29, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, October 1, 1997 
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(Z) Company: Valenite Inc. 

Articles: Various metal cutting machine parts and assemblies 

Merchandise: Tungsten carbide powder 

Factories: Madison Hts. (7), Troy, West Branch, MI; Seneca, 
Westminster (4), SC 

Proposal signed: June 10, 1997 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Chicago, August 7, 1997 


APPROVAL UNDER TREASURY DECISION 84—49 


(1) Company: Shell Wood River Refining Co. (successor to Shell Oil 
Co.’s T.D. 66—-136-1 under 19 USC 1313(s)) 

Articles: Petroleum products and petrochemical products 

Merchandise: Crude petroleum; petroleum derivatives 

Factory: Roxana, IL 

Proposal signed: February 4, 1997 

Basis of claim: As provided in T.D. 84-49 

Contract forwarded to PD of Customs: Houston, September 10, 1997 


ERRATA 


[THE FOLLOWING DOCUMENT, T.D. 97-93, ORIGINALLY PUBLISHED IN THE 
CUSTOMS BULLETIN, VOL. 31, NO. 42, ON OCTOBER 15, 1997, IS BEING RE- 
PRINTED DUE TO AN ERROR IN THE “QUARTERLY RATE FOR THE UNITED 
KINGDOM”, NOTE THAT THE RATESSTATED ARE FORTHE PERIOD OCTOBER 1, 
THROUGH DECEMBER 31, 1997.) 


(T.D. 97-93) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: 
OCTOBER 1, 1997 THROUGH DECEMBER 31, 1997 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs 
officers and others concerned pursuant to Part 159, Subpart C, Cus- 
toms Regulations (19 CFR 159, Subpart C). 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 48, NOVEMBER 26, 1997 


US. 

Country Name of currency dollars 
Australia $0.728000 
Austria Schilling 0.080000 
i 0.027255 
Cruzado 0.911660 
0.725111 
RRSP Ete a 52 oa so iv ieee costs iss sremne 0.120266 
Denmark 0.147907 
Finland 0.188090 
France 0.167701 
Germany 0.563253 
Hong Kong 0.129249 
0.027624 
N/A 
1.450500 


Malaysia 
Mexico 
Netherlands 
New Zealand 


Philippines 3 N/A 
Portugal 0.005528 
Singapore 0.651466 
South Africa, Republic of 0.213995 


Spain 0.006676 
Sri Lanka 0.016722 


Sweden é 0.131544 
Switzerland 0.684510 
Thailand Baht (tical) 0.027816 
United Kingdom Pound 1.614500 
Venezuela Bolivar 0.002006 


Dated: November 1, 1997. 


FRANK CANTONE, 
Chief, 


Customs Information Exchange. 
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(T.D. 97-94) 
RECORDATION OF TRADE NAME: “IBBI” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of recordation. 


SUMMARY: On July 22, 1997, a notice of application for the recorda- 
tion under section 42 of the Act of July 5, 1946, as amended (15 U.S.C. 
1124), of the trade name “IBBI,” was published in the Federal Register 
(62 FR 39302). The notice advised that before final action was taken on 
the application, consideration would be given to any relevant data, 
views, or arguments submitted in writing by any person in opposition 
to the recordation and received no later than September 22, 1997. No 
responses were received in opposition to the notice. Accordingly, as pro- 
vided in section 133.14, Customs Regulations (19 CFR 133.14), the 
name “IBBI,” is recorded as the trade name used by International Busi- 
ness to Business, Inc., a corporation organized under the laws of Colora- 
do, located at 566 #D Nucla Way, Aurora, Colorado 80011. The trade 
name is used in connection with an item known asa key safe or lock and 
lockbox which has a compartment in which keys are locked and a 
shackle to attach to a door or doorknob. 


EFFECTIVE DATE: November 14, 1997. 


FOR FURTHER INFORMATION CONTACT: Gina D’Onofrio, Intel- 
lectual Property Rights Branch, 1300 Pennsylvania Avenue, N.W. (Ron- 
ald Reagan Building), Washington, D.C. 20229, (202) 927-2330. 


Date: November 6, 1997. 


JOHN F. ATWOOD, 
Chief 
Intellectual Property Rights Branch. 
[Published in the Federal Register, November 14, 1997 (62 FR 61164)] 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, November 12, 1997. 
The following ruling of the United States Customs Service, Office of 
Regulations and Rulings, Entry Procedures and Carriers Branch, 
113908, dated October 28, 1997, concerning an appplication for relief 
from vessel repair duties addressed under 19 U.S.C. 1466, has been 
determined to be of sufficient interest to the public and Customs offices 
to merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC, October 28, 1997. 
VES-13-18-RR:IT:EC 113908 LLB 


Category: Carriers 
CHIEF, LIQUIDATION SECTION 


US. CusToMs SERVICE 
Post Office Box 2450 
San Francisco, CA 94126 


Re: Vessel Repair Entry No. C27-0158615-1; Vessel LIHUE, V-11; application for relief; 
repairs; modifications; apportioned expenses; 19 U.S.C. 1466(h)(3). 

DEAR SIR 

This is in response to your memorandum of April 9, 1997, forwarding an application for 
relief from vessel repair duties assessed pursuant to 19 U.S.C. 1466. You request our review 
of certain charges on the Hyundai MIPO Dockyard invoice contained within the above-ref- 
erenced entry. 
Facts: 


The LIHUE is a US.-flag vessel owned by Matson Navigation Company which incurred 
foreign shipyard expenses in Ulsan, South Korea, in October and November of 1996. Subse- 
quent to the completion of the work the vessel arrived in the United States at the port of 
San Pedro, California, on November 19, 1996, where a vessel repair entry was filed. 

The foreign costs for which reliefis claimed and which we are requested to review may be 
grouped into several categories. These duty-free claims relate to: 


1. General shipyard services associated with drydocking of the vessel (invoice items 
101-119). Item 118 is claimed as linked to a modification reported in item 227. 


~ 
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2. Dock trial expenses (invoice item 121). 

3. Drydocking expenses, both initial and additional lay days (invoice items 201 and 
201-1). 

4. Prefabricated steel under subsection (h)(3) of the statute for which duties were 
tendered under the HTSUS (invoice items 203.2, 203.4, 207.1, 216, 216.1, 217, 218, 
228.1, 239.1, 241.1, 401, 408, 403.1, 404, 404.3, 405, 405.3, 406, 411, 417.13, and 418). 

5. Painting vessel to conform with new company fleet colors, name, logo, and hailing 
port (invoice items 413 and 414). 

6. General permanent modifications (invoice items 205.3, 227, 260, 403.3, 412, and 
415). 

7. Required inspection and survey expenses (invoice items 201.2, 202, 203, 203.1, 
204, 205, 205.1, 206, 207, 208, 208.1, 211.1, 211.2, 220, 222, 223, 224, 228, 229, 230, 
231, 232, 232.1, 2382.2, 237, 238, 241, 243, 243.3, 246, 251, 253, 256, 421, and 422). 


Issue: 


Whether sufficient evidence is presented to demonstrate that the expenditures under re- 
view should be considered to be duty-free under the vessel repair statute for the reason that 
they are not related to repair operations as defined in judicial and administrative opinions. 


Law and Analysis: 


Section 466, Tariff Act of 1930, as amended (19 U.S.C. 1466), provides in pertinent part 
for the payment of an ad valorem duty of 50 percent of the cost of: 


* * * equipments, or any part thereof, including boats, purchased for, or the repair 
parts or materials to be used, or the expenses of repairs made in a foreign country upon 
a vessel documented under the laws of the United States * * * 


In its administration of the vessel repair statute the Customs Service has held that modi- 
fications, alterations, or additions to the hull and fittings ofa vessel are not subject to vessel 
repair duties. Over the course of years the identification of work constituting modifications 
on the one hand and repairs on the other has evolved from judicial and administrative pre- 
cedent. In considering whether an operation has resulted in a modification that is not sub- 
ject to duty, the following elements may be considered: 


1. Whether there is a permanent incorporation into the hull or superstructure of a 
vessel (see United States v. Admiral Oriental Line, 18 C.C.PA. 137 (1930)), either ina 
structural sense or as demonstrated by the means of attachment so as to be indicative 
of the intent to be permanently incorporated. 

2. Whether in all likelihood an item under consideration would remain aboard a ves- 
sel during an extended lay-up. 

3. Whether, ifnot a first time installation, an item under consideration constitutes a 
new design feature and does not merely replace a part, fitting, or structure that is per- 
forming a similar function. 

4. Whether an item under consideration provides an improvement or enhancement 
in operation or efficiency of the vessel. 


While it is true that certain foreign shipyard operations such as proven modifications are 
considered to be non-dutiable, it is also the case that pursuant to published Customs Ser- 
vice rulings (C.I.E. 1325/58 and C.LE. 565/55), duties may not be remitted in cases where 
invoices fail to segregate dutiable from non-dutiable expenditures. The presence of unseg- 
regated expenses will render an entire item subject to duty as a repair expense, which item 
might otherwise qualify for duty-free treatment. Additionally, even if an item might other- 
wise fully qualify as a modification, if the area of the vessel being addressed in the claimed 
modification is in need of repair or replacement at the time of the addition, that addition is 
considered to be a dutiable repair even if it provides an enhancement over that offered by 
the previous structure in its fully operational state. 

With respect to those items listed in item 6, above, there is no suggestion that any recur- 
ring maintenance or repair items were being addressed in making the claimed modifica- 


tions. We find them to be true modifications to the vessel which are considered to be 
duty-free. 


In Texaco Marine Services, Inc., and Texaco Refining and Marketing, Inc. v. United 
States, 815 FSupp. 1484 (1993), the U.S. Court of International Trade (CIT) considered 
whether costs for post-repair cleaning and protective coverings incurred pursuant to duti- 
able repairs constituted “expenses of repairs” as that term is used in 19 U.S.C. 1466. In 
holding that these costs were dutiable as “expenses of repairs” the court adopted the “but 
for” test proffered by Customs; that is, such operations were an integral part of the duti- 
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able repair process and would not have been necessary “but for” the need to conduct duti- 
able repairs. 

On appeal, the Court of Appeals for the Federal Circuit (CAFC) issued a watershed deci- 
sion which not only affirmed the opinion of the CIT regarding the specific expenses at issue, 
but also provided clear guidance with respect to the interpretation of 19 U.S.C. 1466, and 
thus the Customs administration of that statute. In upholding the “but for” test adopted by 
the CIT the CAFC stated: 


* * * the language ‘expenses of repairs’ is broad and unqualified. As such, we interpret 
‘expenses of repairs’ as covering all expenses (not specifically excepted in the statute) 
which, but for dutiable repair work, would not have been incurred. Conversely, ‘ex- 
penses of repairs’ does not cover expenses that would have been incurred even without 
the occurrence of dutiable repair work. As will be more clearly illustrated below * * * 
the ‘but for’ interpretation accords with what is commonly understood to be an ex- 
pense of repair. 
44 F.3d 1539, 1544. 
In reaching its determination the CAFC steadfastly rejected the non-binding judicial au- 
thority relied upon by the plaintiff/appellant. Specifically, the court addressed the following 
court cases: 


1. Mount Washington Tanker Co. v. United States, 505 F.Supp. 209 (CIT 1980) which 
held that transportation compensation for members of a foreign repair crew perform- 
ing dutiable repairs was not dutiable as an expense of repairs; 

2. American Viking Corp. v. United States, 150 FSupp. 746 (Cust.Ct. 1956) which 
held that the expense of providing lighting needed to perform a dutiable repair was not 
dutiable as an expense of the repair; and 

3. International Navigation Co. v. United States, 148 FSupp. 448 (Cust.Ct. 1957) 
which held that transportation expenses for a foreign repair crew to travel to and from 
an anchored vessel being repaired were not dutiable as expenses of repairs. 


With regard to these three cases, the CAFC stated that, “Seemingly, these expenses too 
would have been viewed as coming within the [vessel repair] statute if the court had useda 
“but for” approach.” 44 F3d 1539, 1547. The CAFC concluded, “Thus Mount Washington 
Tanker, like American Viking and International Navigation, was incorrectly decided.” Jd. 

Recognizing that the decision of the CAFC was not only dispositive of the expenses at 
issue, but also instructive as to proper administration of the vessel repair statute with re- 
spect to the interpretation of the term “expenses of repairs” contained therein, the Assis- 
tant Commissioner, Office of Regulations and Rulings, issued a memorandum to the 
Regional Director, Commercial Operations, New Orleans (file no. 113308) dated January 
18, 1995. That memorandum was published in the CUSTOMS BULLETIN on February 8, 1995 
(CUSTOMS BULLETIN and Decisions, vol. 29, no. 6, at p. 59) In that memorandum, copies of 
which were disseminated to the other Customs field offices charged with the liquidation of 
vessel repair entries, it was stated that pursuant to the decision of the CAFC,-—free treat- 
ment would, under certain circumstances, no longer receive such treatment. The memo- 
randum further provided that any such affected costs contained in vessel repair entries not 
finally liquidated as of the date of the CAFC decision (December 29, 1994) should be liqui- 
dated as dutiable “expenses of repairs” provided they were first examined under the “but 
for” test discussed above. 

Subsequent to the publication of the above-cited memorandum, on February 22, 1995, 
various representatives of U.S.-flag vessel owners/operators met with the Assistant Com- 
missioner, Office of Regulations and Rulings, and members of his staff. It was the collective 
opinion of the vessel owners/operators that the memorandum should be rescinded, con- 
tending, inter alia, that it was violative of 19 U.S.C. § 1625(c)(1) and 19 CFR Part 177. Upon 
further review of the matter, the Assistant Commissioner issued a second memorandum to 
the Regional Director, Commercial Operations Division, New Orleans (file no. 113350), 
dated March 3, 1995. This memorandum was published in the CUSTOMS BULLETIN on April 
5, 1995 (see Customs Bulletin and Decisions, vol. 29, no. 14, at p. 24). The latest memoran- 
dum clarified the January 18 issuance with respect to Customs implementation of the 
CAFC decision. It provided that all vessel repair entries filed with Customs on or after the 
date of that decision were to be liquidated in accordance with the full weight and effect of 
the court decision (i.e., costs of post-repair cleaning and protective coverings incurred pur- 
suant to dutiable repairs are dutiable and all other foreign expenses contained within such 
entries are subject to the “but for” test). With respect to vessel repair entries filed prior to 
December 29, 1994, all costs for post-repair cleaning and protective coverings incurred 
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pursuant to dutiable repairs are dutiable. It further provided that in view of the fact that 
carriers have relied upon Customs rulings (some of which were based on court cases which 
the CAFC in Texaco held were incorrectly decided), and because retroactive application 
would cause both the Government and the carriers a major administrative burden, Cus- 
toms would not apply Texaco retroactively except as to the two issues directly decided by 
the court. All other costs contained within such entries would be accorded that treatment 
previously accorded them by Customs prior to the decision of the CAFC in the Texaco case. 
Parenthetically, we note that the CAFC decision was published in its entirety in the Cus- 
TOMS BULLETIN on March 8, 1995 (See Customs Bulletin and Decisions, vol. 29, no. 10, at p. 
19). 

We have been asked to review charges generally connected with placing the vessel in dry- 
dock, including those charges previously referred to as “general services.” The cost of op- 
erations such as transportation, towing, pilotage, rigging, staging, and crane use had 
previously been considered by Customs to be free of duty under the vessel repair statute 
based upon long-standing judicial precedent. The United States Court of Appeals for the 
Federal Circuit (CAFC) in Texaco, supra., had occasion to reconsider that judicial prece- 
dent, the case of United States v. George Hall Coal Co., 142 F. 1039 (1906), which held that 
the drydocking and related expenses under consideration in that case were not expenses of 
repairs and therefore were not dutiable. Although the decision in George Hall, supra., 
seemingly supported a general finding that such expenses associated with drydocking are 
not dutiable, the CAFC examined the rationale behind that case, found in a December 31, 
1903, unpublished decision of the Department of Treasury Board of General Appraisers 
(Board). The CAFC noted that in the particular case then under consideration, “* * * the 
Board held the dry-docking expense was not subject to the vessel repair duty because the 
Board found that the expense would have been incurred irrespective of whether or not duti- 
able repairs were performed.” 44 F3d 1539, 1546. The CAFC went on to state that, “George 
Hall Coal simply stands for the proposition that expenses that would have been incurred 
irrespective of whether or not dutiable repairs are performed are not dutiable as an expense 
of repairs.” Id. It therefore concluded, “* * * George Hall Coal is entirely consistent with 
the ‘but for’ interpretation of the statute.” Id. 

There was a clearly articulated “but for” test utilized by the court in the Texaco case, 
supra., which test bases dutiability under the vessel repair statute upon findings that but 
for dutiable repair operations, associated expenses would not have been incurred. To be 
sure, in a great many vessel repair cases which include drydock and related “service” ex- 
penses there is at least some non-dutiable element which could justify placing a vessel in 
drydock. We understand from the decision of the CAFC in Texaco, supra., that such charges 
are non-dutiable if the underlying reason for drydocking is not subject to duty, and that 
such charges are dutiable if dutiable operations underlie the drydocking. Proper imple- 
mentation of the decision of the court requires that we consider the duty consequences in 
circumstances in which a mixed justification for drydocking is present. In the present case, 
we note just such a mixed justification. 

Customs has experience in duty determinations in another area involving a mixed-pur- 
pose vessel repair expense. Under the rationale provided by a long-standing published rul- 
ing (C.I.E. 1188/60) the cost of obtaining a gas-free certification, a necessary precursor to 
the initiation of any hot work (welding) which may be necessary, constitutes an expense 
which is associated with shipyard operations: Since the expense is incurred without re- 
spect to whether the hot work to follow might constitute dutiable repair work or is in con- 
nection with duty-free modification work, it has long been the practice of Customs in 
liquidating such expenses to apportion the gas-freeing charges between the cost of items 
which are remissible and those which are subject to duty. We are guided by the determina- 
tion of the court in Texaco, supra., to apply the same formula to mixed-purpose (both duti- 
able and non-dutiable operations) general drydock expenses. 

In light of the above, with the exception of invoice item number 118 in the present matter 
the costs associated with the drydocking, including any unsegregated service-type ex- 
penses to include those shown in enumerated items 1 and 3, above (invoice item numbers 
101 through 119, as well as 201 and 201.1), are to be apportioned to reflect the ratio of duti- 
able to non-dutiable foreign costs in this entry. Item 118 is found to be segregated and 
linked solely to the modification found to have been accomplished in item 227. 

On August 20, 1990, the President signed into law the Customs and Trade Act of 1990 
(Pub. L. 101-382), section 484E of which amended the vessel repair statute by addinganew 
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subsection (h). Subsection (h) then included two elements and the amendment was made 
applicable to: 

(1) any entry made before the date of enactment of this Act that is not liquidated on 
the date of enactment of this Act, and 

(2) any entry made— 

(A) on or after the date of enactment of this Act, and 
(B) on or before December 31, 1992. 

Section 112 (b) of Pub. L. 103-382, effective on January 1, 1995, amended the vessel re- 
pair statute by reenacting 19 U.S.C. 1466 (h) provisions which had expired and no longer 
existed as of January 1, 1993. The new law also added for the first time a subsection (h)(3) 
which exempts from vessel repair duty: 

(3) the cost of spare parts necessarily installed before the first entry into the United 
States, but only if duty is paid under appropriate commodity classifications of the Har- 
monized Tariff Schedule of the United States upon first entry into the United States of 
each such spare part purchased in, or imported from, a foreign country. 

The scope of the amendment is narrow. It is useful to bear in mind that the limiting lan- 
guage of (h)(3) refers only to “spare parts”, whereas the main body of the law in subsection 
(a) of the statute assesses duty on a broad range of costs including “equipments, or any part 
thereof, including boats, * * * or the repair parts or materials to be used, or the expenses of 
repairs * * *” (emphasis added). It is clear that the Congress has recognized a distinction 
between these categories of purchases, and has extended vessel repair duty limitations un- 
der subsection (h)(3) only to certain qualifying parts. 

In order to ensure proper enforcement of the amended statute, it is necessary that the 
key terms be defined. In defining parts, materials, and equipment, it is most beneficial todo 
so in general descriptive terms rather than in the form of specific lists of items which fit 
into categories. In compiling lists it is inevitable that items will be inadvertently omitted, 
which result may lead to improper or inconsistent application of the law. These critical defi- 
nitions were included in the May 31, 1995, issuance by Customs Headquarters. 

For purposes of 19 U.S.C. 1466 the term materials is determined to mean something 
which is consumed in the course of its use, and/ or loses its identity as a distinct entity when 
incorporated into the larger whole. Some examples of materials as defined are seen in such 
items as a container of paint which is applied to vessel surfaces, and sheets of steel which 
are incorporated into the hull and superstructure of a vessel. 

Apart under section 1466 is determined to be something which does not lose its essential 
character or its identity as a distinct entity but which, like materials, is incorporated intoa 
larger whole. It would be possible to disassemble an apparatus and still be able to readily 
identify a part. The term part does not mean part of a vessel, which practically speaking 
would encompass all elements necessary for a vessel to operate in its designed trade. Exam- 
ples of parts as defined are seen in such items as piston rings and pre-formed gaskets, as 
opposed to gaskets which are cut at the work site from gasket material. 

The term equipment as used in the vessel repair statute is determined to mean some- 
thing which constitutes an operating entity unto itself. Equipment retains at least the po- 
tential for portability. Equipment may be affixed to a vessel in a non-permanent fashion, 
such as by means of bolts or other temporary methods, which is a feature distinguishing it 
from being considered an integrated portion of the hull and superstructure of a vessel. Ex- 
amples of equipment as defined are seen in such items as winches and generators. 

In the case under consideration, we note that all of the “parts” claimed under subsection 
(h)(3) ofthe statute were made from “prefabricated steel” which was purchased by the kilo- 
gram by the vessel operator. These purchases are represented in enumerated item 4 in the 
Facts portion of this ruling. Such purchases are a clear example of materials rather than 
parts as contemplated under the law. The claim is made that prior Customs rulings 113500 
and 113501 provide relevant precedent which should allow treatment under the terms of 
subsection (h)(3). Our review of the cited cases including their full background files reveals 
that neither of them involved the purchase of steel in bulk quantities. We find those rulings 
to be distinguishable from the present circumstances and have determined that the cited 
expenses are subject to duty as materials under subsection (a) of the vessel repair statute. 

With respect to the dutiability of testing, inspections, and surveys, Customs has held 
pursuant to C.S.D. 79-277 that where periodic surveys are undertaken to meet the specific 
requirements of a classification society, insurance carrier, etc., the cost of the survey is not 
dutiable even when dutiable repairs are effected as a result of survey findings. Likewise, 
cleaning in preparation for or following a duty-free survey not including any unsegregated 
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repair elements is also free. This result is to be distinguished from a survey whose source is 
carrier-initiated maintenance and repair, scheduled or otherwise. 

In such cases, in order to gain remission of duty on the cost of the permissible survey it is 
necessary to completely segregate the cost of any attendant repairs and other expenses 
from the actual cost attributable to the survey itself. Thisis part ofa long-standing practice 
in which Customs has held that when costs of various items are not segregated or separate- 
ly shown, but rather are lumped together, duty will be assessed on the entire cost even 
though certain items may be non-dutiable (see C.1.E. 565/55, C.1.E. 1825/58 and C.D. 1836). 
In the matter presently under consideration, issues involving claimed required survey and 
inspection expenses are raised with respect to costs represented in enumerated item 7 as 
presented in the Facts portion of this ruling. Followinga review of the evidence supplied, we 
find that the costs of the survey and inspection-related operations under consideration are 
not subject to duty under the vessel repair statute since there are no repair elements and 
since there is acomplete segregation of expenses. We also find that the expenses associated 
with item 2 (dock trial) are survey-related in this case and are to be considered free of duty. 

With regard to the specific painting items here under consideration in enumerated item 
5, painting of the sort involved in the present matter was considered by the United States 
Customs Court in the case of H.C. Gibbs v. United States, C.D. 1430 (1952), as well as in 
Customs Ruling Letter 107993 (January 16, 1987). In these cases, the mere painting of a 
company logo which involved no repair element and was not restorative in any fashion was 
determined to be duty free since it was neither a repair nor maintenance. We find nothing to 
distinguish the painting operations involved in those matters from the logo, vessel name, 
company name, and hailing port painting operations now being considered. Therefore, the 
costs associated with invoice item 414 in enumerated item 5 are considered free of vessel 
repair duty. 

A different result pertains to the hull painting in invoice item 413 in enumerated item 5, 
however. We have had occasion to rule upon this same operation involving another of this 
operator’s vessels undergoing change of ownership procedures. In our ruling number 
113681, we ruled that the painting of new name, logo, hailing port, etc., was a true non-du- 
tiable modification, but that the repainting of the hull in new Matson colors was dutiable. 
We again find this to be the case. 


Holding: 


Following a thorough review of the evidence presented as well as analysis of the law and 
relevant judicial and administrative precedents, we have determined that this Application 
for Relief should be granted in part and denied in part as specified in the Law and Analysis 
portion of this ruling. 


JERRY LADERBERG, 
Chief, 
Entry Procedures and Carriers Branch. 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, November 12, 1997. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF DOILIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 


ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of certain textile doilies. Comments are invited on the 
correctness of the proposed ruling. 


DATE: Comments must be received on or before December 26, 1997. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1300 Pennsylvania 
Avenue, NW., (Ronald Reagan Building), Washington, D.C. 20229. 
Comments submitted may also be inspected at the above address. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tiles Branch, (202-927-2379). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of certain textile doilies which were classified as hand-made 
lace in motifs in subheading 5804.30.0090, Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA), in New York ruling letter 
(NY) 805708 of January 30, 1995. 
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At the request of counsel for the importer, Customs reviewed NY 
805708 and we agree it is in error. After review, Customs believes the 
articles at issue, identified by counsel as embroidered motifs, are prop- 
erly classified as doilies under heading 6302, HTSUSA. Our reasoning 
for this classification is set forth in the proposed revocation letter at- 
tached to this document. 

NY 805708 is set forth as “Attachment A” to this document. Proposed 
Headquarters Ruling Letter 958119 revoking NY 805708 and classify- 
ing the goods which are at issue as doilies is set forth as “Attachment B” 
to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: November 5, 1997. 


JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 


[Attachments] 


SIE Maan 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, January 30, 1995. 
CLA-2-58: S:N:N6:351 805708 
Category: Classification 
Tariff No. 5804.30.0090 
Mr. R. LYNN THOMAS 


LIN Lyn TRADING LTD. 

PO. Box 297 

Woods Cross, UT 84087 

Re: The tariff classification of linen/cotton battenberg lace motifs from China. 
DEAR Mr. THOMAS: 

In your letter dated December 28, 1994, you requested a tariff classification ruling. 

You have submitted one sample and six photocopies of various battenberg lace motifs. All 
are 55% linen and 45% cotton squares measuring 9 inches by 9 inches. They are made in 
various designs composed of portions of battenberg lace and portions of woven fabric. The 
battenberg lace constitutes approximately 50% of the surface area of the motifs, and pro- 
vides the essential character of the motifs. Some of the woven portions have asmall amount 
of embroidery. All seven of the items are identified as item WINDOWPANE and reflect vari- 
ous patterns such as a house, a palm tree, four-pointed stars and four-pointed snowflakes. 
You state in your letter that these motifs will be used primarily as appliques or insets for 
wearing apparel. 

The applicable subheading for the motifs will be 5804.30.0090 Harmonized Tariff Sched- 
ule of the United States (HTS), which provides for lace in the piece, in strips or in motifs; 
hand-made lace; other. The rate of duty will be 14.8 percent ad valorem. 

These motifs fall within textile category designation 899. Based upon international tex- 
tile trade agreements products of China are subject to the requirement of a visa. 

The designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 
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This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177) 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:TC:TE 958119 CMR/RH 

Category: Classification 
Tariff No. 6302.52.2000 

BRUCE N. SHULMAN, ESQ 

STEIN SHOSTAK SHOSTAK & O’ HARA 

1620 L Street, N.W. 

Suite 807 

Washington, DC 20036-5605 


Re: Reconsideration of New York Ruling Letter (NY) 805708 of January 30, 1995; classifi- 
cation of items referred to as motifs; classification of doilies; table linen; other furnish- 
ing articles; other made up articles; heading 5804; heading 6307; heading 6302; 
heading 6304. 


DEAR Mr. SHULMAN 


This is in response to the submission from you and Mr. Shostak of June 20, 1995, on be- 
half of Lin Lyn Trading, Ltd., requesting that Customs reconsider our classification deci- 
sion in New York Ruling Letter (NY) 805708, dated January 30, 1995. Amember of my staff 
met with you and your client on December 11, 1995, to discuss the issues in this case 
Thereafter, you tendered a supplemental request dated April 22, 1996, addressing ques- 
tions raised at the meeting. 

In NY 805708, Customs classified various items, which you identify as “motifs,” in sub- 
heading 5804.30.0090, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), which provides for lace in the piece, in strips or in motifs; handmade lace; 
other. You have requested reconsideration of NY 805708 claiming the goods are properly 
classified as other embroidery in the piece, in strips or in motifs, in subheading 
5810.99.9000, HTSUSA. Alternatively, you seek classification under subheading 
6307.90.99, HTSUSA (other made up articles). 


Facts: 


The goods at issue consist of eight styles of embroidered and appliqued articles which you 
refer to as motifs and which have been identified more specifically as “Window Pane Mo- 
tifs.” Each item measures approximately eight inches square, has a fiber content of 55 per- 
cent linen and 45 percent cotton, and each is made in China. 

In your first submission, you describe the process by which the articles in question are 
produced, in part, as follows: 


These motifs are produced by outlining patterns on a large piece of ground material. 
Battenburg lace tape measuring approximately 4 inch wide is then appliqued to the 
ground material along the outlines that were previously stenciled thereon. Designs 
are then embroidered on the ground material. Portions of the ground material are 
then removed and additional needlepoint design elements are added by sewing threads 
through the edges of the lace tape, producing a lace-like effect in the areas in which the 
ground was removed. 


You describe the articles as consisting of four major types of material or design elements: 
(1) the ground, (2) Battenburg lace tape which is appliqued to the ground, (3) embroidery 
on selected portions of the ground, and (4) added needlework in the areas where the ground 
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has been removed. The items feature various designs created by the four design elements. 
These designs include stars, pinwheels, snowflakes, trees and houses. 

Your client sells all of the articles in question to Wimpole Street Creations which mar- 
kets them for use in creating craft items or includes them in craft kits which it markets. 
You state that the articles are marketed for various uses as appliques or insets for wearing 
apparel or furnishing items such as pillows, and as components for making quilts or af- 
ghans. A copy of a Wimpole Street catalog was included in your submission. 

The specific items at issue are not shown in the submitted Wimpole Street catalog, but 
similar items are. In each case, the items are identified as “doilies.” 

In NY 805708, the items at issue were classified in heading 5804, HTSUSA, as lace mo- 
tifs, based upon an application of General Rule of Interpretation 3(b), i.e., essential charac- 
ter. It was determined that the battenburg lace constitutes about 50 percent of the surface 
area of the articles and imparts the essential character of the items. 

Issues: 


Arethe submitted “motifs” classifiable in heading 5804, HTSUSA, as lace in motifs; clas- 
sifiable in heading 5810, HTSUSA, as embroidery in motifs; classifiable in heading 6302, 
HTSUSA, as doilies; classifiable in heading 6304, HTSUSA, as other furnishing articles; or, 
classifiable in heading 6307, HTSUSA, as other made up articles? 

Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRIs taken in order].” 

The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding 
System, the official interpretation of the tariff at the international level, offers useful guid- 
ance regarding the scope of the various headings at issue. Heading 5804, HTSUSA, pro- 
vides for, among other things, lace in motifs. The EN for heading 5804 state in part: 

It is an essential characteristic of lace that the design element is not worked on a 
pre-existing ground. For the purposes of this heading the term therefore does not 
extend to products of similar appearance and, indeed, sometimes known as lace (e.g., 
filet lace), made by filling in or decorating the meshes of a pre-existent ground of tulle 
or net, or by sewn applique work on a ground, whether or not the ground is subse- 
quently wholly or partially removed. Such products are classified as embroidery in 
heading 58.10, as are also true laces which have been subsequently embroidered, and 
encrusted lace produced by sewn applique work. 


The EN for heading 5810, which includes embroidery in motifs, provide in part: 


Embroidery is obtained by working with embroidery threads on a pre-existing 
ground of tulle, net, * * *, lace or woven fabric, * * *,in order to produce an ornamental 
effect on that ground. * * * 

Thus the manufacture starting with a pre-existing ground fabric distinguishes 
embroidery from lace, and lace should not be confused with embroidery from which 
the ground fabric has been eliminated after execution. * * * 


In regard to motifs specifically, the EN to 5810 states, in relevant part: 
(II) APPLIQUE WORK 


This consists of a ground of textile fabric or felt on which are sewn, by embroidery or 
ordinary stitches: 
+ * * * * * * 


(B) Ornamental motifs of textile or other materials. These motifs are usually a 
textile fabric (including lace), of a texture different from that of the ground fabric 
and cut in various patterns which are sewn to the ground fabric; in certain cases, 
the ground fabric is removed at the places covered by the applied motif. 

: : ; ‘ 


* * * * * * 


All varieties of embroidery described remain within this heading when in the follow- 
ing forms: 
* * * * * * * 


(2) In the form of motifs, i.e., individual pieces of embroidery design serving no 
other function than to be incorporated or appliqued as elements of embroidery in, for 
example, underwear or articles of apparel or furnishings. They may be cut to any 
shape, backed or otherwise assembled. They include badges, emblems, “flashes”, ini- 
tials, numbers, stars, national or sporting insignia, etc. 
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Customs Office of Laboratory and Scientific Services analyzed two of the submitted sam- 
ples at our request. They confirmed that the samples are constructed as described in your 
submission. Due to the emphasis in the EN regarding the lack of a pre-existing ground in 
the construction of lace and the presence of a pre-existing ground in embroidery, and based 
upon the construction of the articles at issue, Customs agrees with you that we erred in NY 
805708 in classifying the items in heading 5804 as lace in motifs. 

Although Customs agrees that these items are not classifiable as lace in motifs in head- 
ing 5804, before concluding they are classifiable as embroidered motifs in heading 5810 we 
must examine the scope of that heading and the other possible classifications, i.e., as doilies 
in heading 6302, as other furnishing articles of heading 6304, or as other made up articles 
of heading 6307. 

Heading 6302 provides for, among other things, table linen. The EN for heading 6302 
state, in relevant part: 

These articles are usually made of cotton or flax, but sometimes also of hemp, ramie 
or man-made fibres, etc.; they are normally of a kind suitable for laundering. They in- 
clude: 


* * * * * 


(2) Table linen, e.g., table cloths, table mats and runners, tray cloths, table 
centres, serviettes, tea napkins, sachets for serviettes, doilies, drip mats. 
It should be noted, however, that certain articles of the above descriptions (e.g., 
table centres made from lace, velvet or brocaded materials) are not regarded as 
articles of table linen; they are usually classified in heading 63.04. 


+ * * * « 


{Underline added]. 
Heading 6304 provides for other furnishing articles, excluding those of heading 9404. Ac- 
cording to the EN for heading 6304, furnishing articles include: 
[Wall hangings and textile furnishings for ceremonies (e.g., weddings or funerals); 
mosquito nets; bedspreads (but not including bed coverings of heading 94.04); 
cushion covers, loose covers for furniture, antimacassars; table covers (other than 
those having the characteristics of floor coverings—see Note 1 to Chapter 57); mantle- 
piece runners; curtain loops; valances (other than those of heading 63.03). 


You assert that the articles in question are classifiable as motifs in heading 5810 because 
they are not intended or suitable for use as doilies in heading 6302. Additionally, you claim 
that the items are not finished articles in the linen industry but rather are multi-use com- 
ponents and serve no other function than to be incorporated or appliqued as an element of 
embroidery in an article (i.e., quilts, table cloths, runners and placemats) and as appliques 
or inserts for wearing apparel. This, you claim, is evidenced by the “heavy tape” used on the 
edges which serve to facilitate the joinder of the motifs to each other or to other compo- 
nents to form craft items. 

Additionally, in the opinion of Wimpole’s president and its chief designer, doilies used as 
table linen for furniture must be designed so that a decorative lace, cut work or a scalloped 
edge is visible after a vase, bowl or other object is placed on top of them. Otherwise, they 
state that any piece of cloth (i.e., wash cloth, small towel, handkerchief, potholder, etc.) 
would qualify for use as doilies or table linen. You further contend that the decorative func- 
tion of doilies can be satisfied only if the edges have been adorned or ornamented in some 
fashion with lace, fringe or the like. 

Finally, you assert that doilies have a uniform geometric pattern and contain relatively 
small cutouts in the sections on which an object rests. On the other hand, you claim that 
the items in question have relatively large cutouts. A few of the articles display a picture 
(i.e., a tree) which you state would not be visible with an object placed on top of it. 

In HQ 953486, dated October 6, 1993 (issued in response to a request for Internal Advice 
by you on behalf of Lin Lyn Trading), Customs reviewed various definitions of doilies and 
found that doilies may be both table linen under heading 6302 and home furnishing articles 
under heading 6304. Nearly every dictionary defined a doily as both an article of table linen 
(i.e., a small napkin) or as a home furnishing article (used under vases, lamps and center 
pieces for protection or on tables, chairs and sofas as decoration). In The Butterick Fabric 
Handbook—A Consumer’s Guide to Fabrics for Clothing and Home Furnishings, (1975), 
doily is defined as “a piece of fabric, round or square or rectangular in shape, which is used 
under plants and decorative objects partly to protect furniture surfaces and partly as deco- 
ration.” In The Modern Textile & Apparel Dictionary, 4th Ed. (1973), doily is defined as “a 
small, matlike napkin for use under dishes ona table.” In Fairchild’s Dictionary of Textiles, 
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doily is defined both as “a small decorative piece of linen, lace, etc., or a small napkin used 
for table service, under center piece, etc., to protect the surface of the furniture. 

Citing HQ 950530 of December 17, 1991, Customs ruled that the nonlace doilies at issue 
in HQ 953486 were classified in heading 6302 because the EN to heading 6302 specifically 
include doilies within the scope of the heading. However, in regard to lace doilies, Customs 
stated that these items would be included in the exclusionary language of the EN to head- 
ing 6302. These items would be classified in heading 6304 as other furnishings because 
they are viewed as predominantly decorative in nature and not suitable for use as table li- 
nen. In HQ 953486, Customs stated: 


* 


** In essence, Customs’ position is that if the article is made of a fine or delicate fab- 
ric which is not suitable for repeated laundering, which would not withstand the wear 
and tear associated with dining (i.e., heat, moisture, spillage, stains), or which would 
not provide the coverage necessary to protect the table and/or diner (i.e., loosely cro- 
cheted or woven articles or those measuring only two to three inches in diameter), the 
article is considered decorative in nature and classifiable as an other furnishing article 
of heading 6304, HTSUSA. See, HQ 086701, dated October 31, 1990. 


In HQ 954807, dated November 10, 1993, issued to your client, Lin Lyn Trading, Cus- 
toms classified certain textile doilies in heading 6302. As in this case, your client sought 
classification of the doilies in heading 5810 as embroidered motifs. Customs rejected that 
classification based upon the definition of embroidered motifs “as individual pieces of em- 
broidery design serving no other function than to be incorporated or appliqued as elements 
of embroidery in, for example, underwear or articles of apparel or furnishings.” In rejecting 
classification in heading 5810, Customs stated: 

* * * This office is of the opinion that the articles at issue have a function other than to 
be incorporated in or appliqued to other articles of apparel or furnishings. These ar- 
ticles are of asize, design and construction that are well-suited for use as doilies either 
of the kind used as table linen or of the kind used as home furnishing articles. This fact 
precludes classification within heading 5810, HTSUSA. Moreover, the rulings you 
cited as precedential are distinguishable from the instant case in that those articles 
were either miniature doilies (See New York Ruling Letter (NYRL) 886899, dated June 
8, 1993) or they were described as “insets”, “appliques”, “greeting card inserts” and 
various other types of motifs only suitable for use as accessories for blouses, t-shirts, 
eardséte:* **:” 


In HQ 954807, Customs considered and distinguished many of the rulings you cite, i.e, 
NY 880928 of December 17, 1992; NY 886899 of June 8, 1993; District Decision (DD) 
884359 of April 26, 1993; NY 883658 of March 11, 1993; NY 867739 of October 22, 1991; NY 
858018 of November 30, 1990; and, HQ 086008 of February 6, 1990. For the same reasons 
stated in HQ 954807 in distinguishing the above cited rulings, we believe NY 887995 of July 
8, 1993 (miniature hearts and garlands), DD 800419 of August 24, 1994 (triangular-shaped 
motifs), and NY 873296 of April 16, 1993 (beaded and sequined appliques), are distinguish- 
able from the merchandise at issue here. In these cited rulings, the items at issue were ei- 
ther miniature doilies or suited only for use as accessories to other items. 

The items at issue herein are, in our view, ofa similar size, design and construction to the 
doilies in HQ 954807 and to the doilies (exhibits 1A, 1B, 1C, 1D and 1E) in HQ 953486. We 
note that the edges of the doilies in those cases were not adorned with lace, fringe, etc., and 
in our opinion, that is not a mandatory feature for classification as a doily. As defined in HQ 
953486, a doily is a piece of fabric used to protect the surface of furniture and as decoration. 
The doilies in question are constructed of fine fabrics and contain embellishments such as 
battenburg lace, embroidery and needle point designs. They are certainly decorative due to 
these embellishments and, although some of the design or embellishment may be covered 
up by articles placed upon the doilies, much of the decoration remains visible. Moreover, 
the articles, including the lace-like areas, are sufficient to protect furniture from scratches 
which could be caused by the weight or movement of an object placed upon the doily. 

Furthermore, although the items at issue are marketed and sold by Wimpole Street Cre- 
ations for use in craft kits, the Wimpole catalogue consistently refers to similar items as 
doilies. [Note, the articles at issue were not shown in the submitted catalogue]. Classifica- 
tion of doilies as other furnishing articles or as table linen is a classification based upon use 
and that use is the principal use in the United States of goods of the same class or kind to 
which the subject goods belong. See, Additional U.S. Rule of Interpretation 1(a). We note 
that in regard to classification by principal use, the Court of International Trade stated in 
Group Italglass U.S.A. v. United States, 17 CIT 1177 (November 1, 1993): 
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The court stresses that it is the principal use of the class or kind of goods to which the 
imports belong and not the principal use of the specific imports that is controlling un- 
der the Rules of Interpretation. 

The use of the subject doilies in craft kits does not affect their classification which is 
based upon the principal use of the class of goods to which they belong. As stated above, the 
articles in question feature all the characteristics of doilies in size, design and construc- 
tion. In their imported condition, they are finished doilies, and the fact that crafters may 
purchase the doilies to incorporate or applique them as an element of embroidery in ar- 
ticles of apparel or furnishings and/or to make ornaments or crafts does not preclude their 
classification as doilies upon importation into the United States. 

Finally, forthe reasons set forth in the preceding paragraph, we are unpersuaded by your 
alternative claim that the doilies are classifiable under heading 6307, because they are 
multi-use articles. 

In light of Customs earlier classification decisions on doilies and the definitions of doilies 
contained therein, Customs believes doilies to be articles which as aclass are used as either 
table linen or other furnishing articles depending upon the specific characteristics of the 
individual doilies. Based on the foregoing, the instant merchandise is classifiable as table 
linen (doilies) under heading 6302. 

Holding: 

The merchandise at issue, identified by you as embroidered motifs, is classifiable as doi- 
lies under subheading 6302.52.2000, HTSUSA, which provides for, inter alia, Other table 
linen: Of flax: Other.” They are dutiable at the general column rate of duty at 4.3 percent ad 
valorem and the applicable textile quota category is 899. NY 805708 of January 30, 1995, is 
hereby revoked. The articles at issue therein are classified based upon the analysis set forth 
in this letter. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations a nd changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is up- 
dated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 


TELS ION LOGE EAE 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF LIQUID CRYSTAL DISPLAY 
INDICATOR MODULES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of liquid crystal display (LCD) indicator modules under the 
Harmonized Tariff Schedule of the United States (HTSUS). 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after January 26, 1998. 
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FOR FURTHER INFORMATION CONTACT: David W. Spence, Attor- 
ney-Advisor, Commercial Rulings Division, (202) 927-2337. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On October 1, 1997, Customs published a notice in the CUSTOMS BUL- 
LETIN, Volume 31, Number 40, proposing to revoke NY B84243, issued 
on May 9, 1997, concerning the classification of LCD indicator modules. 
No comments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 19380 [19 US.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY B84243 to reflect the proper classifica- 
tion of the LCD indicator modules under subheading 8529.90.99, 
HTSUS, as other parts suitable for use solely or principally with the ap- 
paratus of headings 8525 to 8528, HTSUS HQ 960873 revoking NY 
B84248 is set forth as the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 


Dated: November 12, 1997. 
MARVIN AMERNICK, 
(for John Durant, Director, 


Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY 
US. CUSTOMS SERVICE 
Washington, DC, November 12, 1997. 
RR:TC:MM 960873 DWS 
Category: Classification 
Tariff No. 8529.90.99 
Mr. A.J. SPATARELLA 


KANEMATSU USA INC 
114 West 47th Street 
New York, NY 10036 


Re: Reconsideration of NY B84243; LCD Indicator Modules; Section XVI, Notes 2 and 3; 
General Explanatory Note (VI) to Section XVI; HQ 955447; Kores Manufacturing Inc. 
v. U.S.; 9013; 8537.10.90; 8531.20.00. 

DEAR MR. SPATARELLA 

This is in response to your letters of June 27, 1997, to the Director, National Commodity 

Specialist Division of Customs, New York, and August 29, 1997, to this office, concerning 

NY B84243, issued to you on May 9, 1997, relating to the classification of liquid crystal dis- 

play (LCD) indicator modules under the Harmonized Tariff Schedule of the United States 

(HTSUS). 

Facts: 


The merchandise consists of LCD indicator modules which are designed for and dedi- 
cated to mobile cellular phones. Each module consists of an LCD glass sandwich connected 
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by a ribbon connector to a printed circuit board (PCB) on which numerous depression 
switches are mounted. The glass sandwich consists of a liquid crystal layer sandwiched be- 
tween two plates of glass. The row and column drivers for the LCD are contained within the 
PCB, as are the keypad controls for the operation of a cellular telephone. 

Issue: 

Whether the LCD indicator modules are classifiable under subheading 8529.90.99, 
HTSUS, as other parts suitable for use solely or principally with the apparatus of headings 
8525 to 8528, HTSUS; under subheading 8531.20.00, HTSUS, as indicator panels incorpo- 
rating LCDs; or under subheading 8537.10.90, HTSUS, as other boards for electric control 
or the distribution of electricity. 

Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes 

8529.90.99: [plarts suitable for use solely or principally with the apparatus of head- 
ings 8525 to 8528: [o]ther: |o]ther: [o]ther. 

Goods classifiable under this provision receive duty-free treatment. 

8531.20.00: [ellectricsound or visual signaling apparatus (for example, bells, sirens, 
indicator panels, burglar or fire alarms), other than those of heading 
8512 or 8530; parts thereof: [i]ndicator panels incorporating liquid 
crystal devices (LCD’s) or light emitting diodes (LED’s). 

The general, column one rate of duty for goods classifiable under this provision is 

1.4 percent ad valorem. 

8537.10.90: [bloards, panels, consoles, desks, cabinets and other bases, equipped 
with two or more apparatus of heading 8535 or 8536, for electric control 
or the distribution of electricity, including those incorporating instru- 
ments or apparatus of chapter 90, and numerical control apparatus, 
other than switching apparatus of heading 8517: [flor a voltage not ex- 
ceeding 1,000 V: [o]ther. 

The general, column one rate of duty for goods classifiable under this provision is 

37 percent ad valorem. 

Section XVI, note 3, HTSUS, states that: 

{uJnless the context otherwise requires, composite machines consisting of two or more 

machines fitted together to form a whole and other machines adapted for the purpose 

of performing two or more complementary or alternative functions are to be classified 
as if consisting only of that component or as being that machine which performs the 
principal function 

In NY B84243, Customs held that the indicator modules, each consisting of a LCD glass 
sandwich and a PCB fitted together by the ribbon connector, constituted a composite ma- 
chineas defined in section XVI, note 3, HTSUS, with the functions of the indicator modules 
described by subheadings 8531.20.00, HTSUS, and 8537.10.90, HTSUS. Because a princi- 
pal function could not be ascertained, Customs classified the indicator modules under sub- 
heading 8537.10.90, HTSUS, the provision describing a function of the indicator modules 
which appears last in order in the HTSUS. See General Explanatory Note (VI) to section 
XVI (p. 1227). You continue to claim that the indicator modules are properly classifiable 
under subheading 8531.20.00, HTSUS. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes, although 
not dispositive or legally binding, provide acommentary on the scope of each heading of the 
HTSUS, and are generally indicative of the proper interpretation of these headings. See 
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). In part, Explanatory Note 90.13 
(p. 1600) states that 

[t}his heading includes: 

(1) Liquid crystal devices consisting of a liquid crystal layer sandwiched be- 
tween two sheets or plates of glass or plastics, whether or not fitted with electrical 
connections, presented in the piece or cut to special shapes and not constituting 
articles described more specifically in other headings of the Nomenclature. 

Because LCD glass sandwichesare properly classifiable under heading 9013, HTSUS, we 
disagree with the holding in NY B84243 that the indicator modules constitute composite 
machines as defined in section XVI, note 3, HTSUS. For a good to qualify for consideration 
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as a section XVI, note 3, HTSUS, composite machine, the separate functions it performs 
must be described under different headings in section XVI, HTSUS. See General Explana- 
tory Note (VI) to section XVI (p. 1227). As the LCD sandwiches are classifiable in chapter 
90, HTSUS, section XVI, note 3, HTSUS, is inapplicable. We note that there is not a similar 
“composite machine” note to chapter 90, HTSUS, as there is with functional units. 

You cite HQ 955447, dated February 9, 1994, as precedence for classifying the indicator 
modules under subheading 8531.20.00, HTSUS. In that ruling we held LCD indicator 
panel modules with row and column drivers to be classifiable under subheading 
8531.20.00, HTSUS. However, the subject indicator modules are distinguishable from 
those in HQ 955447, because the PCB part of the subject modules incorporates the LCD 
drivers and keypad controls for the operation of acellular telephone. The PCBin each of the 
indicator modules in HQ 955447 incorporated the LCD drivers only. Therefore, it is our 
position that the subject indicator modules are beyond the scope of articles classifiable un- 
der heading 8531, HTSUS. 

Whether an article is a part of another article depends on the nature of the so-called 
“part” and its usefulness, function and purpose in relation to the article in which it is de- 
signed to serve. Kores Manufacturing Inc. v. U.S., 3 CIT 178, 179 (1982), aff'd appeal No. 
82-83 (C.A.FC. 1983). It is our position that the indicator modules are parts of cellular tele- 
phones, in that their function is essential to the operation of cellular telephones 

Section XVI, note 2, HTSUS, states: 

[s]ubject to note 1 to this section, note 1 to chapter 84 and to note 1 to chapter 85, parts 
of machines (not being parts of the articles of heading 8484, 8544, 8545, 8546 or 8547) 
are to be classified according to the following rules: 

(a) Parts which are goods included in any of the headings of chapters 84 and 85 
(other than headings 8485 and 8548) are in all cases to be classified in their respec- 
tive headings; 

(b) Other parts, if suitable for use solely or principally with a particular kind of 
machine, or with a number of machines of the same heading (including a machine 
of heading 8479 or 8543) are to be classified with the machines of that kind. How- 
ever, parts which are equally suitable for use principally with the goods of head- 
ings 8517 and 8525 to 8528 are to be classified in heading 8517; 

(c) All other parts are to be classified in heading 8485 or 8548. 

Because the indicator modules are not goods described under any of the headings of chap- 
ters 84 and 85, HTSUS, section XVI, note 2(a), HTSUS, is inapplicable. However, based 
upon section XVI, note 2(b), HTSUS, because the indicator modules are parts dedicated for 
use with mobile cellular telephones classifiable under heading 8525, HTSUS, they are clas- 
sifiable under subheading 8529.90.99, HTSUS. 

Holding: 


The LCD indicator modules are classifiable under subheading 8529.90.99, as other parts 
suitable for use solely or principally with the apparatus of headings 8525 to 8528, HTSUS. 
Effect on Other Rulings: 

NY B84243 is revoked in full. 

MARVIN AMERNICK 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


(eS RTT TI 


MODIFICATION OF RULING LETTER CONCERNING THE 
TARIFF CLASSIFICATION OF SHEETING MADE OF WOVEN 


POLYPROPYLENE STRIPS COATED WITH A POLYPRO- 
PYLENE FILM 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
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ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is modifying a ruling pertaining to the tariff clas- 
sification of sheeting made of woven polypropylene strips coated with a 
polypropylene film. Notice of the proposed modification was published 
on October 1, 1997, in the CUSTOMS BULLETIN, Volume 31, Number 40. 


DATE: Merchandise entered or withdrawn from warehouse for con- 
sumption on or after January 26, 1998. 


FOR FURTHER INFORMATION CONTACT: Rebecca A. Hollaway, 
Commercial Rulings Division (202) 927-2379. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On October 1, 1997, Customs published in the CUSTOMS BULLETIN, 
Volume 31, Number 40, a notice of a proposal to modify NY 806263 con- 
cerning the classification of sheeting made of woven polypropylene 
strips coated with a polypropylene film. Customs invited comments on 
the correctness of the proposed modification. No comments were re- 
ceived. 

Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying the ruling letter pertaining to the tariff 
classification of sheeting made of woven polypropylene strips coated 
with polypropylene film. 

In New York Ruling Letter (NY) 806262, dated March 17, 1995, Cus- 
toms incorrectly classified sheeting of woven polypropylene strips with 
a polypropylene coating as plaiting materials under subheading 
4601.99.0000 of the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA). The woven polypropylene strips with a polypro- 
pylene coating are correctly classified as articles made up from goods of 
heading 4601 under subheading 4602.90.0000, HTSUSA. HQ 960304 
modifying NY 806262 is set forth as an attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: November 10, 1997. 
JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, November 10, 1997. 
CLA-2 RR:TC:TE 960304 RH 
Category: Classification 
Tariff No. 4602.90.0000 
WILLIAM J. MALONEY, EsQ 
RODE & QUALEY 
295 Madison Avenue 
New York, NY 10017 


Re: Modification of NY 806263 concerning the classification of sheeting made of woven 
polypropylene strips; articles of plaiting materials; heading 4602; heading 4601; 
DEAR Mr. MALONEY: 

On March 17, 1995, Customs issued New York Ruling Letter (NY) 806263, dated March 
17, 1995, to you, on behalf of Ovasco Industries, concerning the classification of sheeting 
made of woven polypropylene strips coated with polypropylene film. 

Customs classified the sheeting, style 5540, under subheading 4601.99.0000 of the Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA), as plaits and similar 
products of plaiting materials, whether or not assembled into strips. Upon request of our 
New York office, we reviewed NY 806263 and have determined that the merchandise was 
incorrectly classified. The correct classification of the woven polypropylene strips is set 
forth in this letter. 

The classification of the open-top bags or sacks set forth in NY 806263 is correct. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification of NY 806263 was published on October 1, 1997, in the Customs 
BULLETIN, Volume 31, Number 40. 


Facts: 


A description of the sheeting made of woven polypropylene strips is set forth in NY 
806263 as follows: 


It is a representative piece of style 5540 plaiting material, which will be imported in 
rolis or sheets of varying sizes. The product will be woven from white clear or colored 


polypropylene strips, and will be laminated on one side with a 20 micron polypropylene 
film. 


The strips exceed 5 millimeters in width. 
Issue: 


What is the classification of sheeting made of woven polypropylene strips coated with 
polypropylene film? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes, taken in their appropriate 
order. Customs seeks guidance in interpreting the terms of the headings in the Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN), which al- 
though not legally binding, are recognized as the official interpretation of the Harmonized 
System at the international level. 

Heading 4601 is divided into two groups by a semicolon. It reads: 


Plaits and similar products of plaiting materials, whether or not assembled into strips; 
plaiting materials, plaits and similar products of plaiting materials, bound together in 
parallel strands or woven, in sheet form, whether or not being finished articles (for 
example, mats, matting, screens). 


Part (B) of the EN to heading 4601 states that the goods in the second part of the heading 
(after the semicolon) may be “reinforced or backed or lined with woven textile fabric or 
with paper.” 

Heading 4602 encompasses “Basketwork, wickerwork and other articles, made directly 
to shape from plaiting materials or made up from goods of heading 4601; articles of loofah.” 
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The EN for heading 4602 state that it covers articles made up from products woven in sheet 
form, but does not cover articles of heading 4601 which “have acquired the character of 
finished articles by reason of being bound together in parallel stands or woven in sheet 
form (for example, mats, matting or screens). 

Customs held that sheets of woven polypropylene strips over 5 millimeters in width and 
continuously coated on one or both sides with a plastic film were classifiable under sub- 
heading 4602.90.0000, HTSUSA. See, New York Ruling Letters (NY) 860405, dated March 
6, 1991 (imported woven polypropylene sheets with a clear plastic coating on one or both 
sides were classified in 4602.90.0000), and NY B81776, dated February 21, 1997 (woven 
polypropylene strips continuously coated on one side with a thin plastic film were classified 
in 4602.90.0000). 

The plastic plaiting materials in the instant case are reinforced with plastic and are, 
therefore, precluded from classification in heading 4601. They are, nevertheless, articles 
(rolls or sheets) made up from plaiting materials of heading 4601, which have been further 
processed with a sheeting of plastic coating. The rolls or sheets are ready to be further made 
up into grain sacks, bags, etc. Accordingly, we find that they, like the sheets in NY 860405 
and NY B81776, are classifiable under subheading 4602. 

Holding: 


The plaiting material, style 5540, imported in rolls or sheets is classifiable under sub- 
heading 4602.90.0000, HTSUSA, which provides for “Basketwork, wickerwork and other 
articles, made directly to shape from plaiting materials or made up from articles of heading 
4601; articles of loofah: Other.” It is dutiable at the general column rate of duty at 4.2 per- 
Cent Ad Valorem. 


Effect on Other Rulings: 
NY 806263, dated March 17, 1995, is modified 
In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CusToMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 
JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF GOB IMAGE ANALYZING SYSTEM 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of a Gob Image Analyzing System under the Harmonized 
Tariff Schedule of the United States (HTSUS). 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after January 26, 1998. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Attor- 
ney-Advisor, Commercial Rulings Division, (202) 927-2337. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On October 1, 1997, Customs published a notice in the CUSTOMS BUL- 
LETIN, Volume 31, Number 40, proposing to revoke NY A88137, issued 
on October 24, 1996, concerning the classification of a Gob Image Ana- 
lyzing System. No comments were received in response to this notice. 
However, we note that, since publication of the notice, some of the 
HTSUS provisions and their duty rates have changed, and HQ 960259, 
revoking NY A88137, is so amended. 

Pursuant to section 625(c)(1), Tariff Act of 1930 [19 US.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY A88137 to reflect the proper classifica- 
tion of the Gob Image Analyzing System under subheading 9032.89.60, 
HTSUS, as an other automatic regulating or controlling instrument or 
apparatus. HQ 960259 is set forth as the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 


Dated: November 12, 1997. 


MARVIN AMERNICK, 
(for John Durant, Director, 


Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, November 12, 1997. 
RR:TC:MM 960259 DWS 
Category: Classification 
Tariff No. 8524.99.90, 8537.10.90, 


9026.80.60, and 9032.89.60 
Mr. PAUL S. ANDERSON 


SONNENBERG & ANDERSON 
200 South Wacker Drive 
Chicago, IL 60606 


Re: Reconsideration of NY A88137; Gob Image Analyzing System; Gob Image Analyzer; 
Gob Weight Controller; Chapter 90, Note 6(a); Explanatory Note 90.32; Chapter 90, 
Note 3; Section XVI, Notes 1(m) and 4; Chapter 85, Note 6; HQ 956962; 8501; 
8423.30.00; 9031.49.90. 

DEAR MR. ANDERSON: 

This is in response to your letters of February 19 and September 2, 1997, on behalf of 
GeDevelop, Inc., requesting reconsideration of NY A88137, dated October 24, 1996, con- 
cerning the classification of a Gob Image Analyzing System under the Harmonized Tariff 
Schedule of the United States (HTSUS). 
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Facts: 


The merchandise consists of a Gob Image Analyzing System (GIA System), which iscom- 
posed of a Gob Image Analyzer (GIA) and a Gob Weight Controller (GWC). You claim that 
the primary function of the GIA System is to monitor and control the flow of molten glass to 
ensure that the optimal amount of molten glass is poured into a mold which will shape the 
end product. 

A gob is a small amount of molten glass which is allowed to fall from the hearth to the 
molding machine which will shape the molten glass into a container. A flow of molten glass 
travels through a tube connected to the hearth. Gobs are formed by intermittently stop- 
ping the flow of molten glass. In the production of glass containers, the desired weight and 
shape of the gobs varies depending upon the desired end product. The weight ofa gob direct- 
ly relates to the flow of the molten glass through the tube. The flow of the molten glass is 
controlled by moving the tube through which it flows. 

The GIA System measures the temperature, width, and speed of the gob as it is falling. 
From this data, it calculates the gob’s weight and shape. The GIA System will then 
compare the gob’s weight, shape, and temperature to prescribed parameters. If a gob’s 
weight falls outside prescribed parameters, the GIA System will alter the flow of the mol- 
ten glass by adjusting the tube height. This will, in turn, affect the weight of subsequent 
gobs. If a gob’s shape or temperature falls outside prescribed parameters, the GIA System 
will notify the operator of the discrepancy by means of an audible or visual alarm. 

The GIA consists of four main components: acamera consisting of sensors with a charge- 
coupled device (CCD) array housed in an aluminum case; a computer dedicated for use in 
the GIA System which includes a central processing unit (CPU), software, system disk, 
disk drive, monitor, and keyboard; a scale used to calibrate the GIA; and a gob-shape- 
change switch. The camera consists of a series of sensors capable of detecting the radiation 
emitted by a gob of molten glass. As the gob falls, it passes in front of the sensors. The light 
emitted from the hot piece of molten glass will illuminate part of the CCD array equal in 
size to the width of the falling gob. The sensors will also determine the speed of the falling 
gob as it enters and exits the path of the sensors. This information is converted into elec- 
tronic data transmitted by cable to the computer. From this data, the computer will calcu- 
late the gob’s weight. A pictorial representation of the falling gob, based on the data 
collected by the sensors, will be shown on the computer’s color monitor. This information 
will be stored on the computer’s system disk and may be sent to the customer’s main pro- 
cess control system to log and print the information. The GIA will then compare the char- 
acteristics of the falling gob to prescribed parameters. As the prescribed parameters 
depend upon the container being manufactured, they may be adjusted using the gob-shape- 
change switch. 

The GIA also incorporates an optical pyrometer which measures the temperature of the 
falling gob. You state that the temperature of the falling gob is not a characteristic con- 
trolled in the manufacturing process, but is of interest to the engineers. 

If the GIA discovers that the gob weight is not within the prescribed parameters, asignal 
will be sent to the GWC. The GWC will then adjust the tube height accordingly to adjust the 
flow of the molten glass through the tube thereby changing the gob weight. The GWC per- 
forms this function utilizing a motor which is not a part of the GIA System. 

You request that we determine the correct classification of the GIA System, and the clas- 
sification of the GIA and GWC as if they were imported separately. The holding in NY 
A88137 did not address the latter issue. 


Issue: 


Whether the GIA System is a functional unit classifiable under subheading 8423.30.00, 
HTSUS, asascale for discharging a predetermined weight of material into a bag or contain- 
er, including hopper scales, under subheading 9031.49.90, HTSUS, as an other optical mea- 
suring or checking instrument or appliance, or under subheading 9032.89.60, HTSUS, as 
an other automatic regulating or controlling instrument or apparatus. 

Whether the GIA isa functional unit classifiable under subheading 8423.30.00, HTSUS, 
as a scale for discharging a predetermined weight of material into a bag or container, in- 
cluding hopper scales, or under subheading 9026.80.60, HTSUS, as an other instrument or 
apparatus for measuring or checking the flow, level, pressure, or other variables of liquids 
or gases. 

Whether pre-installed software in the computer of the GIA and GIA System is separately 
classifiable under subheading 8524.99.90, HTSUS, as other recorded media for sound or 
other similarly recorded phenomena. 
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Whether the GWC is classifiable under subheading 8537.10.90, HTSUS, as an other 
board, panel, etc., for electric control of electricity. 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

The subheadings under consideration are as follows: 

8423.30.00: [wleighing machinery (excluding balances of a sensitivity of 5 cg or bet- 
ter), including weight-operated counting or checking machines; weigh- 
ing machine weights of all kinds; parts of weighing machinery: 
constant-weight scales and scales for discharging a predetermined 
weight of material into a bag or container, including hopper scales. 

The general, column one rate of duty for goods classifiable under this provision is 

1.8 percent ad valorem 

8524.99.90: [r]ecords, tapes and other recorded media for sound or other similarly 
recorded phenomena, including matrices and masters for the produc- 
tion of records, but excluding products of chapter 37: [o]ther: [o]ther: 
[o]ther: [o]ther. 

The general, column one rate of duty for goods classifiable under this provision is 

3.9 cents per meter squared of recording surface. 

8537.10.90: [bloards, panels, consoles, desks, cabinets and other bases, equipped 
with two or more apparatus of heading 8535 or 8536, for electric control 
or the distribution of electricity, including those incorporating instru- 
ments or apparatus of chapter 90, and numerical control apparatus, 
other than switching apparatus of heading 8517: [flor a voltage not ex- 
ceeding 1,000 V: [o]ther. 

The general, column one rate of duty for goods classifiable under this provision is 

3.7 percent ad valorem. 

9026.80.60: [i]nstruments and apparatus for measuring or checking the flow, level, 
pressure or other variables of liquids or gases (for example, flow meters, 
level gauges, manometers, heat meters), excluding instruments and ap- 
paratus of heading 9014, 9015, 9028, or 9032; parts and accessories 
thereof: [o]ther instruments and apparatus: [o]ther: [o]ther. 

Goods classifiable in this provision receive duty-free treatment. 

9031.49.90: [mlJeasuring or checking instruments, appliances and machines, not 
specified or included elsewhere in this chapter; profile projectors; parts 
and accessories thereof: [o]ther optical instruments and appliances: 
{o]ther: [o]ther. 

The general, column one rate of duty for goods classifiable under this provision is 

6.1 percent ad valorem. 

9032.89.60: [alutomatic regulating or controlling instruments and apparatus; parts 
and accessories thereof: [o]ther instruments and apparatus: [o]ther: 
[o]ther. 

The general, column one rate of duty for goods classifiable under this provision is 

3 percent ad valorem. 


We will first deal with the classification of the entire GIA System under the HTSUS. In 
NY A88137, Customs held the GIA System to be classifiable under subheading 9031.49.80, 
HTSUS (precursor to 1997 subheading 9031.49.90, HTSUS). You contend that the GIA 
System is classifiable as a functional unit under subheading 9032.89.60, HTSUS. Because 
heading 9031, HTSUS, excludes goods specified or included elsewhere in chapter 90, 
HTSUS, we must determine whether the GIA System is described under heading 9032, 
HTSUS. 

Chapter 90, note 6(a), HTSUS, states that: 

{h]eading 9032 applies only to: 

(a) Instruments and apparatus for automatically controlling the flow, level, 
pressure or other variables of liquids or gases, or for automatically controlling 
temperature, whether or not their operation depends on an electrical phenome- 
non which varies according to the factor to be automatically controlled. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes, although 
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not dispositive or legally binding, provide acommentary on the scope of each heading of the 

HTSUS, and are generally indicative of the proper interpretation of these headings. See 

T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). In part. Explanatory Note 

90.32(1) (p. 1659) states: 

(I) INSTRUMENTS AND APPARATUS FOR AUTOMATICALLY CONTROLLING THE 
FLOW, LEVEL, PRESSURE OR OTHER VARIABLES OF LIQUIDS OR GASES, OR 
FOR AUTOMATICALLY CONTROLLING TEMPERATURE 

Automatic control apparatus for liquids or gases and apparatus for auto- 
matically controlling temperature form part of complete automatic control sys- 
tems and consist essentially of the following devices: 

(A) A device for measuring the variable to be controlled (pressure or level in 
atank, temperature in a room, etc.); in some cases, a simple device which is sensi- 
tive to changes in the variable (metal or bi-metal rod, chamber or bellows contain- 
ing an expanding liquid, float, etc.) may be used instead of a measuring device. 

(B) Acontrol device which compares the measured value with the desired val- 
ue and actuates the device described in (c) below accordingly. 

(C) A starting, stopping or operating device. 

Apparatus for automatically controlling liquids or gases or temperature, within the 
meaning of Note 6(a) to this Chapter, consists of these three devices forming a single 
entity or in accordance with Note 3 to this Chapter, a functional unit * 

Instruments and apparatus for automatically controlling the flow, level, pressure 
and other variables of liquids or gases or for automatically controlling temperature are 
connected to an appliance which carries out the orders (pump, compressor, valve, fur- 
nace burner, etc.) which restores the variable (e.g., liquid measured in a tank or tem- 
perature measured in a room) to the prescribed value, or which, in the case of a safety 
system, for instance, stops the operation of the machine or apparatus controlled. This 
appliance, generally remote controlled by a mechanical, hydraulic, pneumatic or elec- 
tric control is to be classified in its own appropriate heading (pump or compressor: 
heading 84.13 or 84.14; valve: heading 84.81, etc.) 

Chapter 90, note 3, HTSUS, states that: 

[t]he provisions of note 4 to section XVI apply also to this chapter. 

Section XVI, note 4, HTSUS, states that: 

{[w]here a machine (including a combination of machines) consists of individual com- 
ponents (whether separate or interconnected by piping, by transmission devices, by 
electric cables or by other devices) intended to contribute together to a clearly defined 
function covered by one of the headings in chapter 84 or chapter 85, then the whole 
falls to be classified in the heading appropriate to that function. 

The GIA and the GWC, imported together as a unit, function together to meet the terms 
of Explanatory 90.32. The GIA acts both as a measuring device in that it measures the flow 
of molten glass (liquid) by calculating the weight of a falling gob of molten glass, and asa 
control device in that it compares the weight of the falling gob against prescribed parame- 
ters and transmits a signal to the GWC if adjustments need to made. The GWC acts as an 
operating device in that it adjusts the height of the tube through which the molten glass is 
flowing utilizing a motor. As stated in Explanatory Note 90.32, the motor (an “appliance 
which carries out the orders”) is not a part of the GIA System and is separately classifiable 
under heading 8501, HTSUS. 

The GIA System consists of individual components (GIA and GWC) intended to contrib- 
ute together to aclearly defined function (automatically controlling the flow, weight, shape 
and temperature of liquids) covered by heading 9032, HTSUS. Therefore, the GIA System 
is functional unit described under subheading 9032.89.60, HTSUS, and it is precluded from 
classification under subheading 9031.49.90, HTSUS. 

It has been suggested that the GIA System is a functional unit described under subhead- 
ing 8423.30.00, HTSUS Although the GIA does incorporate a scale and part of the function 
of the GIA is to calculate the weight of a gob, we find that function of the GIA asa whole is 
not encompassed by heading 8423, HTSUS. It is stated in the supplied literature that the 
GIA monitors temperature, shape, and weight, and it is our understanding that all three 
factors must meet certain specification requirements for each different end product. Also, 
to be classifiable under subheading 8423.30.00, HTSUS, the predetermined weight of ma- 
terial must be discharged in a bag or container. It is our position that, in this case, a moldis 
not a container for heading 8423, HTSUS, purposes, and we note that none of the contain- 
ers involved in any Customs ruling concerning subheading 8423.30.00, HTSUS, is similar 
to a mold. 
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Section XVI, note 1 (m), HTSUS, states that: 
{t]his section does not cover: 
(a)—(ij) xxx 
(m) Articles of chapter 90 


Even if the GIA System were described under heading 8423, HTSUS, because it is an ar- 
ticle of chapter 90, HTSUS, it would be precluded from classification in chapter 84, 
HTSUS. 

We will now determine the classification of the GIA imported separately. Because the 
principal function of the GIA is to monitor and control the flow of molten glass, it is our 
position that it consists of individual components (CCD camera, computer, scale, gob- 
shape-change switch, and optical pyrometer) intended to contribute to a clearly defined 
function covered by heading 9026 (measuring or checking the flow, weight, shape, and tem- 
perature of liquids), HTSUS. 

For the same reasons as with the GIA System, the GIA is precluded from classification 
under heading 8423, HTSUS. Therefore, the GIA, when imported separately, meets the 
terms of heading 9026, HTSUS, and is classifiable under subheading 9026.80.60, HTSUS. 

Chapter 85, note 6, HTSUS, states that: 

{rJecords, tapes and other media of heading 8523 or 8524 remain classified in those 
headings, whether or not they are entered with the apparatus for which they are in- 
tended. 


Therefore, any pre-installed software in the computer of the GIA and GIA System is sep- 
arately classifiable under subheading 8524.99.40, HTSUS. See HQ 956962, dated Septem- 
ber 13, 1994. 

As it is our understanding that the GWC functions as a programmable controller, it is 
classifiable under subheading 8537.10.90, HTSUS. 

Holding: 


The Gob Image Analyzing System is a functional unit classifiable under subheading 
9032.89.60, HTSUS, asan other automatic regulating or controllinginstrument or appara- 
tus. 

When imported separately, the Gob Image Analyzer is a functional unit classifiable un- 
der subheading 9026.80.60, HTSUS, as an other instrument or apparatus for measuring or 
checking the flow, level, pressure, or other variables of liquids or gases. 

Any pre-installed software in the computer of the GIA and GIA System is separately clas- 
sifiable under subheading 8524.99.40, HTSUS, as other recorded media for sound or other 
similarly recorded phenomena. 

When imported separately, the Gob Weight Controller is classifiable as a functional unit 
under subheading 8537.10.90, HTSUS, as an other board, panel, etc., for electric control of 
electricity. 


Effect on Other Rulings 
NY A88137 is revoked. 
MARVIN AMERNICK, 


(for John Durant, Director, 
Tariff Classification Appeals Division.) 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 123 


RIN 1515-AC12 


DESIGNATED LAND BORDER CROSSING LOCATIONS FOR 
CERTAIN CONVEYANCES 


AGENCY: Customs Service, Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to allow Customs to designate certain land border crossing loca- 
tions for specified traffic and merchandise. It is proposed to grant port 
directors the express authority to require that certain types of vehicles 
or vehicles carrying certain types of merchandise enter the United 
States only at designated locations within the jurisdiction of the port di- 
rector. Allowing port directors to divert particular traffic to specific fa- 
cilities equipped with appropriate inspection facilities will enable 
Customs to better balance its resources, reduce border crossing conges- 
tion, and more efficiently perform inspections of conveyances and im- 
ported merchandise while reducing risks to public health and safety. 


DATES: Comments must be received on or before January 16, 1998. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 1300 Pennsylvania Avenue, NW, Washington, 
D.C. 20229. Comments submitted may be inspected at the Regulations 
Branch, Office of Regulations and Rulings, U.S. Customs Service, 1300 
Pennsylvania Avenue, NW, 3rd Floor, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Ed Schack, Office of 
Field Operations, (202) 927-0251. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A port of entry, for Customs purposes, is any place that has been des- 
ignated by Executive Order of the President, by order of the Secretary of 
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the Treasury, or by Act of Congress as a place where a Customs officer is 
authorized to accept entries of merchandise, to collect duties, and to en- 
force the various provisions of the Customs and navigation laws. A Cus- 
toms station, for Customs purposes, is any place, other than a port of 
entry, at which Customs officers or employees are stationed to enter and 
clear vessels, accept entries of merchandise, collect duties, and enforce 
the various provisions of the Customs and navigation laws of the United 
States. See 19 CFR 101.1. Regarding the entry of vehicles, pursuant to 
section 433 of the Tariff Act of 1930, as amended (19 U.S.C. 1433), ve- 
hicles may arrive in the United States only at border crossing points 
designated by the Secretary of the Treasury, and the person in charge of 
the vehicle, except as otherwise authorized by the Secretary, shall, im- 
mediately upon the vehicle’s arrival, report the vehicle’s arrival and 
present the vehicle and all persons and merchandise (including bag- 
gage) on board for inspection to the Customs officer at the Customs fa- 
cility designated for that crossing point. Failure to report such arrival 
and make such presentation for inspection may result in the applica- 
tion of civil and criminal penalties, as provided under 19 U.S.C. 1486, in 
addition to other penalties applicable under other provisions of law. See 
19 U.S.C. 1459 and 1497. Customs reporting and inspection require- 
ments applicable to individuals and vehicles entering the United States 
at land border crossings are delineated at § 123.1, Customs Regulations 
(19 CFR 123.1). 

Generally, entry into the United States may be accomplished at any 
designated border crossing point. However, certain vehicles or im- 
ported merchandise carried thereon could be processed more thorough- 
ly, safely, and expeditiously by having the vehicle report to a particular 
border crossing point designed to handle the identified vehicle or mer- 
chandise, rather than by allowing the vehicle or merchandise to be en- 
tered at any border crossing point. Also, in the interests of improving 
cross-border traffic as well as Customs law enforcement effectiveness, 
there are some border crossing points that could provide better service 
by being restricted to noncommercial traffic and pedestrians. Customs 
port directors may wish to limit certain traffic in this manner for many 
reasons, including for purposes of reducing congestion at a particular 
border crossing point or for purposes of protecting public health and 
safety. For example, the rerouting of hazardous material cargoes to al- 
ternate facilities in less-populated areas within a port of entry or at Cus- 
toms stations under the jurisdiction of the port director may offer a dual 
benefit for a heavily populated downtown area by relieving traffic con- 
gestion and removing the threat of a catastrophic hazardous material 
spill. In this regard, certain crossing facilities are better equipped than 
others to handle certain kinds of traffic, such as trucks carrying hazard- 
ous materials. , 

Accordingly, Customs proposes to amend § 123.1(b) of the Customs 
Regulations (19 CFR 123.1(b)) (relating to report of arrival and presen- 
tation requirements) to provide that port directors, for good cause, may 
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require certain types of vehicles or vehicles that carry certain types of 
merchandise be routed to a particular border crossing facility within 
the jurisdiction of the port director. Ifa particular border crossing point 
is so designated by a port director, it is proposed that the port director 
will communicate this to the public by the same means already specified 
in paragraph (d) of § 123.1 for local instructions regarding report of ar- 
rival. 


COMMENTS 


Before adopting this proposed regulation as a final rule, consider- 
ation will be given to any written comments timely submitted to Cus- 
toms. Comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), § 1.4 of 
the Treasury Department Regulations (31 CFR 1.4), and § 103.11(b) of 
the Customs Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9 a.m. and 4:30 p.m. at the Regulations Branch, 
Office of Regulations and Rulings, U.S. Customs Service, 1300 Pennsy]l- 
vania Avenue, NW, 3rd Floor, Washington, D.C. 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT AND 
EXECUTIVE ORDER 12866 

Pursuant to provisions of the Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), it is certified that, if adopted, the proposed amendment will not 
have a significant economic impact on a substantial number of small 
entities. The proposed amendment provides for the expeditious proc- 
essing of certain conveyances at designated locations within a port of 
entry or at Customs stations designed to best provide inspection ser- 
vices for the identified conveyances, and concerns issues of public 
health and safety. Accordingly, the proposed amendment is not subject 
to the regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 
This amendment does not meet the criteria for a “significant regulatory 
action” as specified in Executive Order 12866. 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Office 
of Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


List OF SUBJECTS IN 19 CFR Part 123 
Administrative practice and procedure, Canada, Common carriers, 
Customs duties and inspection, Entry of merchandise, Imports, Inter- 
national boundaries (Land border), Mexico, Reporting and recordkeep- 
ing requirements. 
PROPOSED AMENDMENTS TO THE REGULATIONS 


For the reasons stated above, it is proposed to amend Part 123 of the 
Customs Regulations (19 CFR Part 123), as set forth below: 
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PART 123—CUSTOMS RELATIONS WITH CANADA AND MEXICO 


1. The authority citation for Part 123 continues to read in part as fol- 
lows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1431, 1433, 1624: Section 
123.1 also issued under 19 U.S.C. 1459; 


* * * * * * * 


2. In § 123.1, paragraph (b) is amended by adding a new second and 
third sentence to read as follows: 


§ 123.1 Report of arrival from Canada or Mexico and 
permission to proceed. 


(b) Vehicles. * * * A port director, for good cause such as reducing traf- 
fic congestion or to protect public health and safety, may require certain 
types of vehicles or vehicles carrying certain types of merchandise to en- 
ter only at specified border crossing points within the jurisdiction of the 
port director. The port director shall communicate this requirement to 
the public by means of local instructions, as provided in paragraph (d) 
of this section. 


* * * * * * * 


GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: September 24, 1997. 
JOHN P. SIMPSON, 


Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, November 17, 1997 (62 FR 61251)] 
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